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SOUTH CARCLI NA DEPARTMENT OF HEALTH AND ENVI RONVENTAL CONTRCL

UNI FORM ENFORCEMENT POLI CY
FOR THE
OFFI CE OF ENVI RONMENTAL QUALI TY CONTRCL

GENERAL PURPOSE

1

This policy shall govern enforcenent procedures for the
environnmental prograns within the Ofice of Environnental
Quality Control.

This policy is intended to provide uniform procedures for
t he conduct of enforcenment actions and to provide uniform
criteria for the assessnent of civil penalties.

Cl VI L ENFORCEMENT PROCEDURES

1

When, based upon available information, it is determ ned
that there is a violation of any applicable statute,
regul ati on, standard, or permt, and the violation can be
adequately docunented, a Notice of Violation will be
forwarded by certified mail to the responsible party

("party").

The Notice of Violation wll specify the alleged
violation(s) and require that the party respond wthin a
specified period of tine as to the neasure(s) he has
taken or wll take to address the sane. If the
Departnment determnes that a response to the Notice of
Violation is nonessential and that a conference to
di scuss the violation(s) is desirable, a consolidated
Notice of Violation and Notice of Enforcenent Conference
may be transmtted; the Notice of Enforcenent Conference
wll be in accordance with item4 (a) bel ow

If the party fails to take the appropriate action(s) or
fails to respond adequately to the Notice of Violation,
t he Departnent may:

(a) Seek relief through the courts by referral of the
matter to the Legal O fice; or



(b)

Pursue the matter adm nistratively.

|f the matter is pursued admnistratively, the foll ow ng
procedures will be foll owed:

(a)

(b)

(c)

(d)

(e)

()

A Notice of Enforcenment Conference wll be
forwarded by certified mail to the party. Thi s
Notice wIll require that the party attend a

conference on a specified date, tinme, and | ocation
to "denmonstrate" why the Departnent should not
pursue further enforcenent action.

If a determnation is nmade as a result of the
conference that a Consent Order can be nutually
agreed to, the Departnent may issue such order

| f agreenent on a Consent Order cannot be reached,
the Departnent may issue an order, wthout the
party's consent, requiring conpliance wth the
statute, regulation, standard , or permt allegedly

vi ol at ed. An Admnistrative Oder wll be
forwarded to the party by certified mil or
personal delivery. The order will give the party
at least fifteen (15) days to <contest its

provi sions in accordance with Departnent Regul ation
61-72. Should no hearing be requested, the order
wi || becone effective as issued at the end of the
fifteen (15) days.

If a party fails to attend a schedul ed Enforcenent

Conf er ence, t he Depart nent may i ssue an
Adm nistrative Oder without the party' s consent.
The party will have fifteen (15) days to contest

the requirements of the order in accordance wth
Regul ation 61-72.

Al'l orders shall be forwarded to the Conmi ssi oner
t hrough the Legal Ofi ce.

If a party appeals an Admnistrative Order within
the fifteen (15) day period, the receipt and
processi ng of appeals shall be in accordance with
the Uniform Procedure for Processing Notices of
Appeal , dated May 29, 1991. Reports of Hearing
O ficers shall be in accordance with the Hearing
O ficer Procedures, dated May 7, 1991.



Upon a determ nation that conditions or provisions of a
previous order have not been net, the Departnent wll
forward a Notice of Violation, ascertain the reasons for
nonconpliance, and initiate one or nore of the foll ow ng
actions:

(a) Amend the original order to include a revised
schedul e of conpliance, necessary nodifications,
and assessnent of civil penalties; such orders may
be issued and contested as in 4 (c) above;

(b) Issue a new order to include a revised schedul e,
necessary nodifications, and assessnment of civi
penal ti es; such orders may be issued and contested
as in 4 (c), above; or

(c) Refer the matter to the Legal O fice for action as
deened appropri ate.

Cl VIL PENALTY ASSESSMENT GUI DELI NES

1. The following guidelines are provided for the
adm ni strative assessnent of civil penalties that
are provided by law for the violation of any
statute, regulation, standard, permt, or order.

2. The guidelines are provided for the follow ng
general purposes: to provide uniform and objective
criteria against which penalties are assessed for
viol ations; to enhance and achi eve conpliance; to
puni sh and deter future violations; to ensure that
penalties are appropriate for the gravity of the
vi ol ation comm tted; to elimnate econoni ¢
incentives for nonconpliance; and to pronote
fairness and consistency in the assessnent of
penalties for simlar violations.

3. Any one or conbination of factors shall be
considered in the assessnent of civil penalties:

(a) Degree of harm or potential for harmto the
public health, safety or environnent;

(b) Extent of deviation from the requirenents of
the statute, regul ation, standard or permt;

(c) Frequency or duration of the violation. This
may include multiple or multi-day violations;
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(d) Economc benefit as a result of nonconpli ance.
This my include any evidence of economc
advant age gai ned through nonconpli ance. In
calculating economc benefit, enf or cenent
staff may utilize the EPA conputer nodel as
appropri at e;

(e) Cost of restoration of the environnent or
abat enent of the environnental harm

(f) Past performance record or past history of
vi ol ati ons;

(g) Degree of wllfulness and/or negligence;

(h) Oher pertinent factors that neasure the
seriousness or frequency of the violation, or
t he conduct of the party.

G rcunstances may warrant the downward adjustnent
of acivil penalty. It wll be the responsibility
of the party to present docunentation of mtigating
circunstances that may be considered by staff in
setting the anmount of the civil penalty. Any one
or conbination of the followng factors nmay be
considered in making a downward adjustnent in the
anmount of a civil penalty:

(a) The degree of cooperation by the party in
remedying the violation or resolving the
probl em

(b) Any neasures taken to avoid repetition of the
vi ol ati on. However, no downward adj ustnent
shal | be made for neasures taken for the sole
pur pose of comng into regulatory conpliance.

(c) Good faith efforts to conply W th
requirements. However, no downward adj ustnent
shal | be mde for good faith efforts
consisting solely of comng into regulatory
conpl i ance.

(d) Ability to pay. The party nust present
conplete financial information as requested by
enforcement staff to nmake this determ nation.
In making this determ nation, enforcenent
staff may use the EPA conputer nodel as
appropri at e;



(e) Oher pertinent factors.
Penal ty Cal cul ation CGuide for Repeat Violations

The follow ng guidelines are being provided for those
i nstances where the Departnent has determ ned that the
viol ations are considered repeat violations. “Repeat
violations,” for the purposes of this guidance, are those
violations that are simlar or are related to viol ations
that were addressed in a previous enforcenment action
involving the sane party at the sane facility or site.

STEP 1 Determne the total nunber of al | eged
violations incurred and the period of tinme
during which they occurred. Confirm all the
pertinent facts.

STEP 2 Calculate the statutory maxinum penalty
anmount .

Statutory Maxi num Penalty = No. of violations
x Days of violation x (statutory maxinmum
penal ties per violation per day of violation
as set forth in the applicable Act).

[ NOTE: This amount is calculated only to
determine the potential maxi mum penalty
liability. The total civil penalty settl enment
anount cannot, by law, exceed this anount.]

STEP 3 Cal cul ate the violation “gravity conponent”
usi ng t he program specific penal ty
determ nati on nethodol ogy, i.e., established
procedures using penalty matrices, case peer
review, etc.

STEP 4 Multiply the gravity conponent by .5 to 1.0
(50% 100%9 to derive a “violation recurrence
conponent” for a repeat violation within a
three (3) year period.

Third or subsequent repeat violation(s):
Multiply the gravity conponent by 1.0 to 3.0
(100% 300% for a third or subsequent repeat
violation within a five (5) year period.



STEP 5

STEP 6

Mul tiply the gravity conponent by zero to 1.5
(0% 150% to derive a “recal citrance
conponent . ”

[ NOTE: The penalty may be adjusted upward to
address the docunented denonstration of
uncooperativeness, i.e., unjustified delays in
preventi ng, correcting, or mtigating
violations, violations of previous orders,
failure to provide tinely or conpl ete
information, etc.]

[ SECOND NOTE: |f this conponent was consi dered
as part of the process used to calculate the
gravity conponent, enter zero.]

Determ ne appropriate “adjustnments” to the
civil penalty, i.e., 1) economc benefit, 2)
other pertinent, mtigating factors associ ated
with the recurrence of the violation(s), 3)
voluntary disclosure of the wviolation,
pursuant to the S.C. Environnental Audit and
Vol untary Disclosure Act, or 4) program
speci fi c adjustnent anounts.

[ NOTE: Economi c benefit may have been an
issue as part of the original enforcenent
action, e.g., capital expenditures mde to
i nstall pol | uti on control equi pnment .
Accordingly, economc benefit derived from
repeat violations nmay be the result of failing
to properly operate or nmaintain the equi pnent,
e.g., failing to purchase the chemcals
necessary for adequate treatnent, failure to
run or repair the equipnment as necessary to
conply, or expenditure avoi dance generally.

This calculation can only be nmade using either
act ual costs or reasonable capital and
operational cost estimates for installing and
operating pollution control equipnment that
woul d have all owed the responsible party to be

in conpliance. In calculating economc
benefit, enforcenment staff may utilize the EPA
conputer nodel as appropriate. If this

information is not available at the tinme of
the enforcenent conference, then the penalty
may be adjusted at a later date to include
this penalty conponent. ]
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STEP 7 Those entities which have been eval uated as
having repeat violations should also be
considered on a nultinedia basis and/or on a

corporate-w de basis. Those situations of
nonconpliance that are determined to be
mul ti media and/or corporate-w de, including
t hose vi ol ati ons t hat have caused

environnental harm or are a threat to the
public’s health, should be referred to the
Deputy Comm ssioner for EQC by the Bureau
Chief. The Deputy Comm ssioner may conduct a
conference with appropriate representatives of
the entity. | f the Deputy Conmm ssioner, in
consultation with the Conm ssioner, determ nes
that sanctions other than further orders are
requi red, Departnent staff will initiate the
appropriate actions, to include but not be
limted to, preparation of an order to revoke
sone or all permts held by the entity,
preparation of an order requiring cessation of
operations, or initiation of a court action
seeking specific relief.

SUMVARY

The total civil penalty settlenent anount is based upon
the follow ng fornul a:

Gvil Penalty = Gavity Conponent + Vi ol ation
Recurrence Conponent + Recal citrance
Conmponent +/- Adj ust nents.

NOTE: It is recomended that a civil penalty assessnent
rational e be devel oped for each enforcenent action for
which a civil penalty is assessed. This rationale should
be retained pending resolution of the enforcenent action.

SECOND NOTE: This guide does not apply to prograns for
whi ch penalty amounts for repeat violations are set forth
in either statute or regul ation.

Not hi ng contained herein shall be construed to limt the
authority of the Conm ssioner to take necessary action w thout
followng the steps of this Penalty Cal cul ati on CGui de.



| V. GENERAL PROVI SI ONS

1. Where a condition exists or a violation has occurred
which may result in a serious risk to the health and
safety of persons or the environnment, the Departnent may
take appropriate action as authorized by statute or
regul ation to address the problem

2. This policy does not preclude the use of crimnal
sanctions in appropriate circunstances. Procedures for
the referral of enforcenment matters for crimnal
investigation and prosecution are contained in the
"Uniform Crimnal Referral Policy for Environnental
Quality Control," approved by the Board of Health and
Envi ronmental Control on August 8, 1991, which procedures
are adopted and incorporated herein by reference, and
shal |l be followed for crimnal enforcenent nmatters.

3. Reports on Consent and Adm nistrative Orders issued each
month by the Ofice of Environnental Quality Control
shall be made to the Board.

4. Each Bureau within the Ofice of Environnmental Quality
may establish a Bureau policy on enforcenent procedures
and the assessnment of civil penalties provided such
procedures are consistent with this policy.

5. The procedures set out in this policy are intended as
gui dance for Environnmental Quality Control staff. They
are not intended and cannot be relied upon to create
rights, substantive or procedural, enforceable by any
party involved in enforcenent proceedings or matters of
l[itigation with the Departnent. The Departnent reserves
the right to act in variance with this policy.

This policy replaces the Uni form Enforcenent Policy approved by the
DHEC Board on June 24, 1982, and anended August 25, 1983 and
Decenber 12, 1991.
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